TESTIMONY OF ALEX SKIBINE BEFORE THE SENATE COMMITTEE ON
INDIAN AFFAIRSFOR THE OVERSIGHT HEARING ON THE
IMPLEMENTATION OF THE ALABAMA-COUSHATTA RESTORATION ACT

Mr. Chairman, members of the Committee, thank you for scheduling this hearing and dlowing
me to testify on thisimportant matter. Although | am currently a professor of law at the University of
Utah and have been so for the last 12 years, | was deputy counsd for Indian Affairs for the House
Interior Committee from 1981to 1989. As such, | wasthe counsd assigned with the primary
responsibility of overseeing passage on the House side of the bill restoring federd recognition to the
YdetaDd Sur Pueblo and the Alabama & Coushatta Tribes of Texas ( hereinafter, the Texas
legidation). Set forth below are my thoughts and recollection about what Congress did at the time the
legidation was passed as well as my analysis of the subsequent court decisions.

1. Chairman Udall’srole and my own inter pretation.

An important and controversid part of the legidation recognizing the tribe were the sections
dedling with gaming on the reservation. The origind bill as passed by the House in the 99" Congress
provided that gaming on the reservation shal be conducted pursuant to triba gaming laws which shall
be identicd to the gaming laws of the sate of Texas. However there was an important cavest: such
gaming laws could be amended by the tribe if the changes were gpproved by the Secretary of the
Interior and upon such gpproval, submitted to Congress which was to have 60 days to disgpprove such
amendments by enactment of ajoint resolution.

That bill was referred to the Senate Sdect Committee on Indian Affairs which made further
amendments to the bill to satisfy the concerns the state of Texas had expressed about the House passed
verson. These amendmentsin effect stated bluntly that gaming as defined by the laws of Texas was
hereby prohibited on the tribe’ sreservation. Action on the Senate hill, however was vitiated by the
Senate and as a result, the Texas legidation died in the 99" Congress.

| clearly remember how disgppointed | was when the Senate first amended H.R. 1344, the bill |
had worked on in the House. | was dso disgppointed when Congressman Coleman in the following
Congress, the 100" Congress, decided to introduce a new bill, H.R. 318, which adopted the language
passed but not enacted by the Senate in its previous session. Thistime, no hearings were held on that
legidation but it was favorably reported by the House on March 11, 1987 and passed under suspension
of the rules on April 21%.

During the period the bill was pending in the House, one mgor event happened: the Supreme
Court handed down its landmark decision in Cabazon v. Cdiforniaon February 25, 1987. This
decison denied the state of Cdiforniaany jurisdiction over Indian gaming and therefore was consdered
amgor victory for tribal gaming interests. However, the favorable decison aso madeit virtudly
certain that the Congress was going to proceed with the enactment of a comprehensive Indian gaming



legidation. It iswith that understanding that the Texas recognition bill was taken up one more time by
the Senate Indian Affairs Committee. Thistime, the bill was reported out of the Indian Affairs
Committee with an amendment in the nature of a subgtitute. The bill passed the Senate on July 239 and
the House concurred with the Senate amendments on August 18" 1987.

| remember how rdlieved | was upon being informed that the Senate had amended the House
passed hill. | interpreted the change to be ameaningful one. One which would dlow the tribe to enter
into any form of gaming not prohibited by the laws of Texas. The change was meaningful because the
previous verson would have prohibited on the reservations any form of gaming as defined by the laws
of Texas even if Texas alowed some forms of gaming outside the reservations.

| told Chairman Udall about my understanding and because he agreed with me, he decided to
include that interpretation as part of hisfind remarks on the floor of the House. More importantly,
Chairman Udall is not the only person who had to agree with thisinterpretation.  That language had to
be cleared by the minority, by Congressman Coleman, by the officia Republican objectors on the floor
which meant that the Reagan Adminidration aso had to give it its blessng, and findly by Congressman
Vento who had been appointed by Chairman Uddll to go to the floor of the House for the purpose of
asking the House for unanimous consent to agree to the Senate amendments and send the bill to the
Presdent. To ascribe this stlatement as the last minute opinion of a minor congressman, as sated by the
court is ludicrous and show a complete ignorance (or disregard) about how business is conducted by
the House of Representatives. .

2. The meaning of section 107: Plain meaning vslegislative history.

The legidation findly enacted by the Senate moved away from prohibiting al “gaming” as
defined by the laws of Texasto only forbidding games * prohibited by the laws of the State of Texas”
Although the plain meaning of the crucia sentenceis clear and isamost identical to the language used
by the Supreme Court in Cabazon, if there are any ambiguities, it comes from the last sentence of
Section 107 which mentions that the provision of this subsection are enacted in accordance with the
tribal resolution of March 12, 1986. The problem comes from the fact that the tribal resolution
purports to endorse a complete ban on al gaming on the reservation. Furthermore, the Senate Report
contains language asserting that “the centra purpose of the hill was Hill to ban gaming on the
reservations as a matter of federal law.”

So what we have hereis an ambiguity. Y et, the Fifth Circuit Court of Appedsin litigation
involving the Ydeta Del Sur Pueblo but based on the same language decided to ignore the changes
made by the Senate. In fact the court decided to pretend that the Senate had just approved the same
bill passed earlier that year by the House. With al due respect, Mr. Chairman, this takes judicia
activism to awhole other leve.

The change made by the Senate cannot be ignored or considered meaningless. While the



reference to the Triba resolution makes the sentence ambiguous, it cannot just be coincidenta that the
language used ended up being dmost identica to the Court’ s reasoning in Cabazon and what eventualy
would become IGRA. It seemsto me that the Senate redized that it was eventudly going to enact a
comprehensive gaming bill partly codifying Cabazon and attempted to make the Texas Bill conform to
what such a bill would eventudly look like.

While the Fifth Circuit decided to focus on extraneous materids such as the Senate report to
support its conclusion that gaming was till prohibited under the find version of the hill, it decided to
totaly dismiss other extraneous materids such as the fact that the Cabazon decison came down while
the Texas legidation was being consgdered by the Congress, and more importantly from my
perspective, Chairman Uddl’ s own words to the effect that the bill asfinally enacted was a codification
of the civil/regulatory, crimind/ prohibitory test endorsed by the Supreme Court in Cabazon.

| do not know why exactly the Senate |eft the language relative to the triba resolution. If | had
to make an educated guess, | think it was just a drafting mistake. Staff just forgot to take the language
out. Such mistakes hgppen. Inlast year’ sdecisonin Chickasaw Nation v. United States, the
Supreme Court concluded that a smilar mistake actually occurred during the passage of IGRA when
the Senate took out the words providing for an outright tax exemptions to Indian tribes but kept in a
parenthes's, references to Chapter 35 of the Internd Revenue Code which isdl about exemptions from
taxation. The Court concluded that the Senate had |eft the language within the parenthesis by mistake
and denied the tribes the tax exemption. | think a smilar mistake can be inferred here. The Senate
took away the words providing for an outright prohibition of gaming but inadvertently left the language
referring to the triba resolution.  Following the methodology used by the Supreme Court in
Chickasaw should lead courts to the conclusion that the Senate just forgot to take out the reference to
thetriba resolution. Thereis one thing, however, that the Supreme Court was not willingto do in
Chickasaw and that was to pretend that later amendments made to IGRA had no effect on the
meaning of the legidation asfindly enacted. Mr. Chairman, the same thing should have occurred here,
yet the Fifth Circuit decided to ignore the later amendment.

Findly in defense of the &ff, it is perhgps not irrdlevant that there was achange in the
leadership of the 100" Congress with the Democrat regaining control of the Senate. Perhaps the
migakeis just the result of different staff being assigned to handle the bill from one Congress to another.

3. Thelndian liberal construction rule.

Perhaps the biggest omission in both the digtrict court and the Fifth Circuit opinionsis the
absence of any reference to the canon of statutory interpretation according to which statutes enacted
for the benefit of Indians are to be liberdly construed and any ambiguities resolved in thar favor.
While the Supreme Court has at times refused to extend application of the rule to statutes of genera



gpplications® or to satute which may not have been enacted “for the benefit” of Indians? thereisno
doubt that the Texas legidation is a specific Satute concerning Indians and enacted for their benefit.
While the libera congtruction rule should not be used to digtort the plain meaning of otherwise
unambiguous words and while other substantive canons of statutory construction may displace the rule
none of these exceptions are present here. This casein fact is exactly the kind of case which cdlsfor
the application of the Indian libera construction rule*

4. Why Congressisright to pay attention to these issues.

Court decisions such as the one made by the Fifth Circuit on this issue should be scrutinized by
Congress because they are part of alarger trend, led by the Supreme Court itsdf, which is to assert
what wein academiacal judicia supremacy in areas which should be reserved to the legidature. Thus
there has been adew of court decisons, especidly in the area of Federalism, which for some reason or
another, either struck acts of Congress as being uncongtitutional or seemed to disregard the will of
Congress. Scholars have been perplexed by such decisions and have proposed various theories.
While some scholars have taken the position that the Court as an indtitution is just more pro state rights
than the Congress and that the Court no longer believes that the rights of the States are adequately
protected in Congress,® others see ideologica and political motivation underneath the theoretica veneer

! See Chickasaw Nation v. United States (2001)
2 See Negonsott v. Samuels, 507 U.S. 99 (1993).

3 By subgtantive canons | mean such canons as the Chevron doctrine or the rule asking courts
to interpret a gatute S0 asto avoid raising serious questions concerning the condtitutiondity of the
Satute.

4 Another mistake made by the Fifth Circuit was to hold that gaming on the Texas tribes
reservations was controlled by the restoration act and not by IGRA. | think a good argument can be
raised that IGRA supplanted the Texas legidation. Onthisissue, | found the reasoning of the First
Circuit in Rhode Idand v. Narragansett Indian Tribe, 19 F.3d 685 (1% Cir. 1994), to be more
persuasive than the rather summary analysis given by the Fifth Circuit inthe YdetaDe Sur case. As
gated by the firgt circuit, IGRA isthe later Act and while the Fifth Circuit’ s asserted that the Texas Act
is the more specific Satute, thisis only correct when it comes to determining the political relaion ship
between the Texas tribes and the federd government. When it comes to gaming, a good argument can
be made that both Acts are equaly specific and therefore the later in time should govern, especidly
gnceit adopts a nationd policy governing gaming on Indian reservation.

® See Mitchdl Lustig, Rhenquist Court Redefines the Commerce Clause, N.Y.L.J. 1
(Aug. 28, 2000).



of Federdism.® Yet other scholars such as Phillip Frickey a Berkeley, a noted expert on the
Legidative Process and Federd Indian Law, believe that rather than alove of the Sates, itismorea
mistrust of Congress which leads the Court to appoint itself as the ultimate arbiter of power between
the states and the Congress.” These scholars believe that this mistrust has made the Court eager to
require more procedural safeguards on the Congress® Yet most of these scholars aso believe that the
Court’ s decisions are raising Separation of Power concerns and come from a misunderstanding about
how Congress really works as well as a misconception about the proper role of thejudiciary.®

Whatever the red reason, the decision by the Fifth Circuit in the Y deta case fits such cases.
Thus the decison involves an Act of Congress which at the last moment was amended in a manner
which in retrogpect turned out to be detrimental to state power. Here, you dso have the lack of an
adequate record explaining why the amendment was adopted. |If the thesis proposed by my colleague
Phillip Frickey in hisrecent Yade Law Review aticle is correct, thisis exactly the kind of scenario
which have irked federdist courtsin the past. Nevertheless, the Amendment was appropriately made
and it is not the role of the courts to require more explanation from the Congress just as they would be
right to expect, for instance, from an adminidtrative agency.

CONCLUSION

In conclusion, the actud words of the Act with its emphasis on only preventing gaming
prohibited by the law of Texas, the fact that the Senate amended what had previoudy been an
unambiguous gaming ban, the amilarities between the words used and the reasoning of the Cabazon
case, and the House' s understanding as reflected by Mo Udall’ sfind words, dl point to the fact that
the Digtrict Court and the Court of Appeals were mistaken. However, to the extent that thereisan
ambiguity due to the mentioning of the triba resolution endorang a ban on gaming, the Indian liberd
congtruction rule should have been used to resolve any ambiguities to the benefit of the tribes. As some

® See Eskridge and FereJohn, The Elactic Commerce Clause: A Political Theory of
American Federalism, 47 Vand. L. Rev. 1355 (1994), Rubin and Fedley, Federalism: Some
Notes on a national Neurosis, 41 UCLA L. Rev. 903 (1994).

’ Philip Frickey and Steven Smith, Judicial Review, The Congressional Process, and
the Federalism Cases: An Interdisciplinary Critique, 111 YaeL. J. 1707 (2002).

8 See William Buzbee and Robert Schapiro, Legislative Record Review, 54 Stan. L. Rev.
87 (2001).

% See Frickey, above a note 8. See aso Larry Kramer, Putting the Politics Back into
the Political Safeguard of Federalism, 100 Colum. L. Rev. 215 (2000), and Frank Cross,
Realism About Federalism, 74 N.Y.U. L. Rev. 1304 (1999).
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scholars have remarked, in some of those cases, the Court seems to be “dissing” Congress. | think
thisiswhat may be happening here. Thank you.

10 See Ruth Colker & James Brudney, Dissing Congress, 100 Mich. L. Rev. 80 (2001).
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